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PRE-APPEAL BRIEF REMARKS 

Applicant submits that the Office Action issued on July 2, 2010 (the "Office Action") 
by the Examiner in the present application contains clear errors and omissions. While the 
action is non-final, the claims have been rejected twice and thus Applicant submits that this 
application is ripe for appeal and pre-appeal conference. 

On pages 2 through 4 of the Office Action, the Examiner has analyzed Applicant's 
declaration under 37 CFR § 1.132 nearly entirely as if it were a declaration attributing the 
prior art to Applicant under MPEP § 716.10. Applicant has never made any such argument or 
declaration, explicitly or implicitly. Applicant's declaration pertains largely to the 
commercial success of the claimed invention, which has not been properly considered or 
addressed by the Examiner. While Applicant's response filed June 8, 2010 asserted copying 
by others, Applicant is not attributing the cited prior art to Applicant, but rather stating that 
other parties are copying Applicant's invention, as specified in the declaration and Exhibit F 
accompanying Applicant's response. 

Applicant asserts that the Examiner has essentially ignored Applicant's arguments and 
declaration with regard to the commercial success of the invention. The Examiner's only 
mention of commercial success is as follows on page 4 of the Office Action: 

In the arguments on page 9 Applicant notes that these exhibits prove 
commercial success. However, there are no attached financial 
documents or sales and invoice information. How does the website 
training manual teach commercial success? These references fail to 
prove inventorship and the declaration is considered inadequate and 
insufficient to prove commercial success. 

As stated above, Applicant has not submitted a declaration of inventorship or 
attribution with regard to the cited prior art. Thus, failing "to prove inventorship" is 
irrelevant. Further, page 9 of Applicant's response filed June 8, 2010 and paragraph 27 of the 
accompanying declaration outline how the training manual applies to commercial success, by 
showing a nexus between the commercial success and the claimed invention. See MPEP § 
716.03 and cases cited therein. Thus, the Examiner's above question indicates that the 
Examiner does not appear to have considered Applicant's response or declaration. Further, 
Applicant has made a declaration under oath as to commercial sales. There is no requirement 
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Applicant is aware of to document, for example, nearly $6 million in sales in 2009 to prove 
what Applicant is declaring under oath. 

As a result, there is only a conclusory statement left from the Examiner that "the 
declaration is considered inadequate and insufficient to prove commercial success." 
Applicant submits that this does not amount to an adequate evaluation of objective evidence 
of non-obviousness as mandated by Graham v. John Deere Co., 148 USPQ 459 (1966), as 
noted in MPEP § 1504.03. MPEP § 1504.03 mandates that examiners evaluate evidence of 
commercial success submitted by patent applicants to determine whether there is objective 
evidence of success, and whether the success can be attributed to the claimed invention. 
Applicant submits that the Examiner has not done so in this application and thus there have 
been clear errors and omissions in the consideration of Applicant's response. 

Applicant is entitled to have all evidence fully considered on the merits. See In re 
Sullivan, 84 USPQ2d 1034, 1038-39 (Fed. Cir. 2007) (citing In re Soni, 34 USPQ2d 1684 
(Fed. Cir. 1995) (stating that "all evidence of nonobviousness must be considered when 
assessing patentability") and In re Sernaker, 217 USPQ 1 (Fed. Cir. 1983) ("If, however, a 
patent applicant presents evidence relating to these secondary considerations, the board must 
always consider such evidence in connection with the determination of obviousness.")). 

Applicant respectfully submits that the lack of consideration of Applicant's 
declaration is a clear error and/or omission. Reconsideration and withdrawal of the 35 U.S.C, 
§ 103 rejection of the claims is requested. 
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